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The follow ng proceedi ngs were had:

COL KURT F. UBBELCHDE: Good
nmorning. Welcone to the tribal hearing.

This is the 19th comment session on
the Revised Draft Environnental |npact
Statenent for the M ssouri River Master
Manual .

My nane is Colonel Kurt Ubbel ohde.
I'mthe commander of the Omaha District,
United States Arny Corps of Engineers. Wth
me today are nenbers of ny teamthat
prepared the Revised Draft Environnent
| pact Statenment, Rick Mwore, John
LaRandeau, Jody Farhat, also PemHall, from
the Ormaha District, and Bill MIller. And
representi ng our WAPA Cooperating Agency is
Brad Warren.

We want everybody to have a conmon
under st andi ng of the RDEIS. Copies of the
sunmary and handouts, as well as the entire
docunent, are available at libraries and
project offices throughout the nation. Also
you can get a copy by witing us or over the

web site. And the address is available from
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one of the team menbers

In a monent 1'Il give you a further
description of the comment process and then
we'll take your comments. And | just want
everybody to understand that we'll stay here
as long as necessary so that everyone can be
heard.

This hearing session will cone to
order. Qur purpose this norning is to
conduct a hearing on proposed changes to the
guidelines to the Mssouri River mainstem
systemoperation. | would like to
acknowl edge and thank the Assini boi ne and
Si oux Tribes of Fort Peck for requesting and
participating in this hearing.

This hearing is held in the true
spirit of governnent-to-governnent relations
that the Corps wants to nmaintain with the
Tribes of the Mssouri River Basin.

Before | proceed, do we have any
elected officials or representatives here
that wish to be recognized?

TOM ESCAl SEGA: (Rai ses hand.)
COL KURT F. UBBELOHDE: |If

you'd just stand and state your nane.
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TOM ESCAI SEGA: Tom Escai sega
Fort Peck Tribe, Minicipal Rural and
I ndustrial Water Pipeline Project.

COL KURT F. UBBELOHDE: Ron
LaPierre is our reporter this norning.
He' Il be taking verbatimtestinony that wll
serve as the basis for the official
transcript and record of this hearing.

This transcript with all witten
statenents and other data will be nade part
of the adm nistrative record. A copy of
this transcript will be provided to
participating tribes.

Persons interested in receiving a
copy of the transcript for this session or
any other session need to indicate so on one
of the cards avail abl e by the entrance.

Also if you're not on our nailing
list and desire to be so, indicate that on a
card as wel |.

In order to conduct an orderly
hearing, it is essential that | have a card
from anyone desiring to speak giving your
nane and whom you represent. |f you desire

to nake a statenment and have not filled out
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a card, please raise your hand and we'l
furnish one for you

The purpose of today's session is to
hel p insure we have all the essentia
information we will need to nmake our
deci sion on establishing the guidelines for
the future operations of the nmainstem and
that this information is accurate. This is
your opportunity to provide us with some of
that information. W view this as very
important. You have an influence on the
deci si on.

| want you to remenber that today's
forumis to discuss the proposed changes in
the operation of the Mssouri River nainstem
systemthat are analyzed in the RDEIS, which
concentrate our efforts on this specific
i ssue.

It is my intention to give al
interested parties an opportunity to express
their views on the proposed changes fully,
freely, and publicly. It is in the spirit
of speaking a full disclosure and providing
an opportunity for you to be heard regarding

the future decision that we have called this
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hearing. Anyone wi shing to speak or nmake a
statenent will be given the opportunity to
do so.

The M ssouri River nmainstem system
consi sts of corps of engineering constructed
and operated projects. So officially that
makes us a project proponent. However, it
is our intention that the final decision on
the future operational guidelines for these
projects reflect a plan that considers the
views of all interests, focuses on the
contenporary and future needs serves by the
mai nstem system and neets the requirenents
est abl i shed by Congress.

As hearing officer, ny role and
responsibility is to conduct this hearing in
such a manner as to insure the ful
di sclosure of all relevant facts bearing on
the information that we currently have
before us. If the information is inaccurate
or inconplete, we need to know that and you
can hel p us nake this determn nation.

Utimately the final decision -- or,
excuse nme -- the final selection of a plan

that provides the framework for the future
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operation of the mainstem Systemwi |l be
based on the benefits that may be expected
to accrue fromthe proposed plan as well as
probabl e negative inpact including

cunul ative inpact. This includes
significant social, economc, and

envi ronmental factors.

Shoul d you desire to submit a witten
statenent and do not have it prepared, you
may send it to the U S. Arnmy Corps of
Engi neers, Northwestern Division in the
Omaha office, attention Mssouri River
Mast er Manual. You nmay al so subnmit your
conments via FAX or electronically.

If you need further information on
how to subnmit your conments, we can provide
you that information. Just ask one of the
t eam menbers.

The official record for this hearing
closes on the 28th of February, 2002. To be
properly considered, all the information
must be postmarked by that date.

Before | begin taking testinmony, |'d
like to say a few words about the order and

the procedure that will be followed. Wen
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we call your nane, please cone forward to
the podium state your nane and address, and
speci fy whether or not you are representing
a group, agency, organization, or if you're
speaki ng as an i ndi vi dual

We woul d appreciate it if you would
provi de anything that you're reading
verbatim witten, that you provide a copy
of that to the court reporter to facilitate
his taki ng down your renarks.

After all of the statements have been
made, | will be allowed, in case there are
any additional remarks and during the
session, | may ask questions which wll
clarify points for ny own satisfaction.

Si nce the purpose of the hearing is
to gather information which will be used for
eval uating the proposed plan or alternatives
to it, and since open debate between nenbers
is counterproductive to this purpose, |
insist that all comments be directed to ne,
the hearing officer.

At this time | think we're ready to
begi n.

RI CK MOORE: Ckay. W have one
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card. Tom Escai sega

TOM ESCAI SEGA: MW nane is Tom
Escai sega, the manager of the MR & . Water
pi peline project with the Fort Peck Tri bes.
And we had previously went to the Corps when
we had a consultation here or, | guess, a
public nmeeting and we requested this
consul tation between the Corps and the Fort
Peck Tri bes.

And at this present tine, I'mthe
only one here fromthe Tribes. | also have
with me in attendance our engineer for our
MR & . Project, M. Mke Watson, and al so
for your EA person, environnenta
statenents, is Joe Elliott. And after | get
done, | think they may want to give a little
bit of testinony.

But to start with the history a
little bit, in 1888 our reservation was
formed by an executive order; and at that
time we had all rights to water, |and, and
mnerals. And through the years it's been
dwi ndling away. And we're still under the
belief that we still own all our water

rights, our minerals, and |and; but through

10
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conpacts and through treaty, we know we have
all these rights still inherent to the
tribe. But, now, to this day, we have a
conpact with the State of Montana which was
ratified with the State in 1985. Under that
conpact we have a million-acre feet of water
out of the Mssouri River, and ground water

And out of one of those stipulations
in the conpact we were able to secure
50, 000-acre feet to be marketed off
reservation. That hasn't nmaterialized yet.

And | think one of the biggest
concerns fromthe Tribal Council was that we
make an issue with our water rights and with
the alternatives that are being proposed,
and we would |ike to see that incorporated
into the docunent here.

| see one of our other people cane
in. | think she needs to fill out one of
those cards. And | think she nmight be
giving testinony too.

Also we had -- as part of the
consul tation, we want to cover a |ot of
issues with the Corps, ranging fromcultural

rights to cultural sites. W have done sone

11
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study on it but we need to study it alittle
further.

And | think the other issue was
pipeline. W need to discuss the 404 permt
off the streams, wetlands on the
reservation.

And | know from sonme of the tribes in
Sout h Dakota a big issue arises when we find
human remai ns or skeletal remains or
di nosaurs, whatever, who has the ownership
of it. And we believe that the ownership is
the Fort Peck Tribes. And | would sure hate
to see any confrontati on between the Corps
and the Tribes when it conmes to ownership,
Because | know in South Dakota this has
happened -- and it's kind of a situation for
both parties -- and would like to have a
Wi n-win situation for both parties.

I know we sent sone correspondence to
the Corps requesting information on
different aspects, like total sedinent.

COL KURT F. UBBELCHDE: Pardon.
Repeat that, please.
TOM ESCAlI SEGA: Total sedinent.

And with the many tests being proposed with
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the full tests, who is going to be

responsi ble for the intakes, the damages.
And we ask that the Corps identify that for
us.

And fromwhat | understand, it's
still under the Corps' investigation, |
guess, for future reference. But we still
contend that it's the Corps' responsibility.

And one of the other issues that was
in our conpact, | know we have stored water
rights behind the Fort Peck Dam And |
think at one time | had asked M. Dave
Vader, when he was with the Corps, to
research that for us, how nuch of that
stored water behind the damthat we have
access to.

Now, pl ease, when you do these tests,
there are many tests, don't say that's the
Fort Peck Tribes' water you guys are
r el easi ng.

COL KURT F. UBBELOHDE
(Laughter.) Al right.

TOM ESCAI SEGA:  (Laughter.)
And | think at one point when we first

started this MR & . project, we asked the
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Cor ps about putting the intake into the |ake
and also into the dam But at that time we
talked to M. Bill Mller, and we had M.
Date, who did some renovation with the dam
put that in there. Then he went away and
referred us to sone people. And that never
materialized. And we thought about
originally putting the intake right there in
the dredge cuts bel ow the dam but that
didn't materialize because Fort Peck doesn't
have any | and out here.

So we noved it onto the reservation.
And we've wanted to identify a spot there
for the intake. | think we have three sites
identified now | think one of the bhiggest
ownerships, the intake will be on triba
| and.

And we would |ike to indulge the
Corps to help us stabilize the banks around
the intake if that's possible. | know
that's one of the itenms we asked the Corps
to help identify for the Fort Peck Tribes to
devel op.

But frommy perspective, being a

manager of our directive program it's

14
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al ways through the non-Indians that are not
tribal Indians that get the benefits of the
Cor ps prograns and sonehow we would like to
see that swi tched around.

| know in the consultation coming up,
maybe that's a start. And it mght be
beneficial to the Fort Peck Tribes with the
Corps help. But | know in the past the
Tribes and Corps didn't really see eye to
eye.

And one of the other things was the
Bi ol ogical Opinion fromthe U S Fish &
Wldlife and al so the Corps saying that:
When we put our intake in, it was for the
pallid sturgeon. Then the last thing that
cane in was the tern and the piping plover
on there.

And some of the comments nmde by the
council people was that: How can we put the
ani mal s above the life of the individual, or
the tribal nenbers, if we want to give them
good water. This cones into a big play, |
guess.

| guess what | understand is that you

and Fish & Wldlife has the authority to

15
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stop the project. And we did have the
meeting with the U S. Fish & Wldlife
people; and they said it wasn't really a big
itemon their agenda, and would get it
pretty much through. But then |I don't know
how the Corps fits in there with U S. Fish
& Wldlife. | guess what we're asking here
is the Corps to give us sone kind of answer
back, how the U S Fish & Wldlife tells the
Corps what to do or what.

But the other things that are com ng
up, | think, through the consultation, |
know we asked M. Bill MIller to be here to
identify the full test and mini test. And
we had a conversation back before we started
that it probably woul dn't happen this year
because of our kind of a drought situation
that we're in and the dam not being up to
speed or storage up there.

And I'Il say again, if you rel ease
that water, don't say it's the Fort Peck
Tribes' portion. | know we had a conpact
with the Corps that we had a traditional
resources cultural inventory. And sone of

the things we encountered was fromthe
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| andowner ship fromthe non-Indians or fee
land. W went to them and asked themto
signit. They said, "Well, who are you
doing it for?" W say the Corps, and they'l
tell us no, flat out.

But we still go back and bonbard them
with a, "Yes, you can do that. It will be
beneficial to this investigation fromthe
Corps and also help us in the MR & |
project."

| guess we go up to get the consent
to enter their land so we can give them
water. It will be beneficial both ways.
That's what we're trying to find out. And
so far we have conpleted the reservation
part of the Corps on that part, but on the
south side of the river which is primarily
off the reservation, we have about 85
percent of that conpleted for consent forns
over there.

But | don't know what you guys did to
the people over there in that fee | and, but
they do not like the Corps for sone reason.

I'"'mtrying to help you. | think from

us trying to help you guys you should give
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us about a million dollars to kind of snpoth
out the problens. (Laughter.)

COL KURT F. UBBELOHDE: A
finder's fee?

TOM ESCAI SEGA:  Yeah.

I think that's about all | have
I"lI'l ask M. Mke Watson to conme up. |
think he'll handle the technical aspect of
the project. Then Joe Elliot. Then | think
probably after that Deb Madi son who is the
director of the EOP

COL KURT F. UBBELCHDE: Ckay.
M KE WATSON: Thank you, Tom

My nane is Mke Watson and |'m
representing the Fort Peck Assini boine and
Si oux Tribes this norning as their engineer
on the rural water project that M.
Escaisega is the director, as well as other
matters related to the river.

The Tribes' reservation is bounded on
the south by the M ssouri River bel ow Fort
Peck Dam over a distance of 141 niles
between River Mles 1621 and 1762
Therefore, the interest of the Tribes in

this matter is significant.

18
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Approxi mately 75 percent of the north
bank or the left bank of the Mssouri River
bet ween the dam and the backwaters of Lake
Sakakawea near the border with North Dakota
lies within the reservation in the reach to
be affected by the testing and future
operations to generate a spring rise.

The tribes have conmmuni cated with the
Cor ps of Engineers on this subject on
several occasions, and we woul d request that
as part of our testinony this norning that
the Corps reexam ne that correspondence,
sone to Becky Latka and sonme to the
Nor t hwest Di vi si on.

There has been sone confusion on our
part with regard to where this comunication
should go. M. Mller, who is here this
nmor ni ng, has been working on the mni tests
and the full tests. And we're also
concerned about the entire scope of the
operation of the Mssouri River that is part
of the Master Manual update, and there has
been sonme jurisdictional gray area between
M. Mller's efforts and those staff that

are working on the Master Manual in general.

19
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So we want to make sure that the
correspondence that we filed previously is
exam ned by the right parties within the
Cor ps.

Now, the concerns that the Tribes
have had have been fairly well docunented in
this correspondence. As M. Escaisega
points out, the Tribes as the beneficiaries
of Public Law 106-382, the Fort Peck
Reservation Rural Water Act of 2000,
execut ed on Cctober 27, 2000, which provides
for the diversion of the Mssouri River at
an intake near Poplar. And this will serve
a large area of Northeastern Montana. And
we can provide maps that show the full scope
of this project.

But it involves all of the Fort Peck
I ndi an Reservation and four counties outside
the reservation, and reliance will be placed
on the intake and water treatnment plant that
will divert water fromthe Mssouri River.

The Tribes have asked that the Corps
provide a plan for the protection of the
intake site including facilities in the

floodpl ain of the Mssouri River and a plan
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for mtigation or replacenent of facilities
stemming fromthe full tests and any
proposed change in the operating procedures
at Fort Peck Dam

So there is concern about the intake
on this facility, and the Tri bes have asked
for the Corps to provide a plan for the
protection of the intake.

The plan nust address a nmechani sm for
financial repairs and replacenent of the
intake and related facilities through funds
avail abl e through the Corps of Engineers or
federal entities other than the entity
established for the operation, maintenance,
and repl acenent of the water system

The Tribes have asked that the Corps
provide a plan for funding the additiona
costs of treating Mssouri River water to
renove enhanced | evel s of suspended
sediments at the water treatnment plant for
this project.

The Tribes have asked for a plan for
protection, mtigation, replacenent, funding
of existing intake other than mnunicipa

wat er systens irrigating project and other

21
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i ntakes that the Tribes have or will have
wi thin the boundaries

The Tribes are al so considering the
diversion of the Mssouri River water for a
new irrigation project and that irrigation
project would irrigate between 10 and 20
thousand acres. And there is concern about
how the future operation of the river would
i npact that intake.

The Tribes have asked that the Corps
provi de an analysis of the inpact of the
mni tests, full tests and any future
operational changes at Fort Peck Dam on the
erosion of the north or left bank of the
M ssouri River across the reservation

The Tribes have asked that the
anal ysi s include the inpact of future
operations on the nechani snms of accretion
and avul sion and the inpact of future
operations on changes in ownership that my
be caused by novenent of the banks or
channel s of the Mssouri River. The
anal ysi s should al so include the inpact of
future operations of the elevation of the

bed of the River as a result of aggradation
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or degradation.

Now, this cones from know edge of the
hi story of the degradati on between the dam
and Wl f Point and fromthere down stream
the history of aggradation and its
consequences.

The Tribes have asked that the Corps
provi de maps of the Mssouri River Valley
bet ween the east and the west boundaries of
the Fort Peck Indian Reservation outlining
the soil types, geologic anonalies and any
other factors that will pernmit definition of
areas nore susceptible to erosion and areas
| ess susceptible to erosion. The Tribes
have asked that that anal ysis must provide
conclusions with respect to neans of
conpensating | andowners within the Fort Peck
I ndi an Reservation for |oss of |and whether
those | andowners are the Tribes, allottees,
or private owners.

The Tribes have asked that the Corps
provide a plan for review by the governing
body, a plan that would provide for safety
during testing and future operations. This

pl an shoul d i nclude, anong other things, the

23
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met hods of notification and warning before
and during testing or operating procedures
to artificially produce a spring rise. The
pl an shoul d acknow edge and address warni ng
and safety procedures for cultural and
spiritual cerenpnies, recreation
| andowners, wood gathers, hunters, fishernen
and others that would nornmally occupy the
river, its banks, and its floodpl ain.

The plan shoul d address the potenti al
for rainfall and snow nelt events in the
M ssouri River above Fort Peck Dam such as
the 1948, 1952, and 1964 events, and a | oss
of flood control capability due to revised
operational procedures to maintain reservoir
| evel s at or near spillway elevations in the
May-June period in order to acconplish the
rel ease of water fromthe spillway for an
enhanced spring rise. The plan should
address any known concerns with regards to
the capability of the spillway to perform
during the mini test, the full test, or
during future operations.

The Tribes have requested that the

Corps provide a plan for review by the

24
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governi ng body for the protection of hunman
remains, cultural, historical and
archeol ogi cal resources known to exist in
the Mssouri River Valley and that may in
the future be exposed by testing and/or
future operating procedures.

The Tribes have asked that the Corps
clearly present a report to the governing
body on the benefits to the Tribes, their
| ands, and their resources of the proposed
revisions in operations of Fort Peck Dam
The Tribes ask that the report address
economi ¢, environmental and cultura
benefits. The report nust al so address the
i npact of the mni test, full test and any
future operational changes on aquatic
habitat, riparian habitat with specia
attention on our cottonwood forest,
endangered or threatened species, and upon
species that are not threatened or
endanger ed.

Mor eover, the report nust address the
i npact of changes in the operation of Fort
Peck Dam on hydropower resources of the

Eastern Division of Pick-Sloan particularly
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on the resource pool fromwhich the Fort
Peck Assi ni boi ne and Sioux Tribes wll
recei ve federal power starting on January 1,
2001, and continuing for the next 20 years.

The report is requested to include an
assessnent of the financial inpact of
operational changes on the Tribes
hydropower allocation as well as the
financial inpact on the Tribes from any
ot her positive or negative changes.

And finally the Tribes request the
Corps prepare and present a detailed plan to
establish field baseline conditions and
thereafter to nonitor changes in the field
to the river banks, the river bed, suspended
sedi ments, bed |oad, aquatic habitat,
riparian habitat, and other resources and
facilities. They've requested that this
pl an shoul d descri be how changes caused by
revi sed operating procedures will be
determined relative to historic operating
procedures and how those determ nations or
mar gi nal changes will be used to define
danages, nitigation requirenents and

conpensati on
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The Tribes have gone forward with
sone investigation to determ ne the inpact
of proposed operating procedures on
suspended sedi nent and those investigations
have concluded that there would be a 7
percent increase in suspended sedinment with
a change in flows fromthe historic pattern
to the proposed pattern with the spring
rise.

This is a significant concern and
interrelates with aggradation, degradation,
bank erosion, riparian habitat and ot her
resources. The Tribes have shared this
know edge with the Corps of Engineers but
have not received any response with regard
to that analysis.

Thi s concludes ny commrents. W will
be happy to provide anything in witing to
further assist in the understanding

JOE ELLIOTT: M nane is Joe
Elliott. I'mfromM ssoula, Mntana. |'ma
consultant to the Fort Peck Assiniboine and
Sioux Tribes. And | just have a question.
WIl the Fish & WIldlife report be

prepared for the revised operations of the
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systen? And if not, why not? Thank you.

COL KURT F. UBBELOHDE: Are
there any others who wish to nake a
st at ement .

DEB MADI SON:  Yes.

COL KURT F. UBBELOHDE: This is
being done in a formal testinony way, so you
cone to the podium state your nane, who you
are, etc., and we'll do that.

DEB MADI SON:  Ckay. |'m going
to submit comments later on through the
Tri bes.

COL KURT F. UBBELCOHDE: That's
perfectly all right.

DEB MADI SON:  All right. Let
me give you this then. M name is Deb
Madi son. |'mthe environnental program
manager for the Fort Peck Tri bes.

And a coupl e things on the Master
Manual , Adaptive Managenment. | think that
is aterrific idea. W're working
cooperatively right nowwith the State of
Montana on a nunber of issues. And | know
the State of Montana is also interested in

adapti ve managenent.
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| woul d propose, though, that results
of the adaptive managenent, when we're
tal ki ng about bringing together, you know,
hi gh I evel science in the basin to cone and
do large river ecology, | would propose that
there be separate breakout sessions, though,
for the Tribes, Fish & Gane Depart nent,
Wat er Resource Departnent, Environnenta
Protection, sinply because | think in a
purely Tribal -- through a Corps setting and
a Tribal setting it's nmuch better than if we
bring in other interests. It will give the
Tribes a much nore, | would say, higher
| evel of confort that we would feel nore
free to ask questions, questioning the
results, and learn fromthat experience
than if we're mixed together with a | ot of
state agencies, environnental advocacy
groups and that type of setting. | think in
the spirit of governnment consultation that
woul d be a good first step.

And also in ternms of those Basin work
groups, the State of Montana net with us
| ast week and are very interested in putting

toget her a Muntana-M ssouri River Basin
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group to bring together these sanme kinds of
professionals that exist within this part of
Mont ana and, you know, to the head waters as
wel | .

And | think that's a really good
idea. And | know they're going to be
proposing that, and we woul d suppose t hat
effort.

And once again, we would like to see
that in terns of either figuring out a way
to fund it, you know, through congressiona
aut hori zati on, or other agencies. Because
think the Corps has done a good job of
putting together a lot of information
already and providing it in a format.

You' ve got the contacts, you've got the
docunents, you've got a lot of the issues in
the Basin exani ned and reexam ned. | think
this is really good to keep you in that
node, sort of being the team | eader, so to
speak, on that particular issue

COL KURT F. UBBELOHDE: |f |
could ask for clarification. |Is it a state
basin ----

DEB MADI SON:  Yes.
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COL KURT F. UBBELOHDE: ---
organi zation that you're asking for the

Corps to kind of take a | eadership role

over?

DEB MADI SON:  To hel p support,
yes.

COL KURT F. UBBELCHDE: The
Cor ps?

DEB MADI SON:  Yes. W'l

probably be | ooking for that kind of issue.

Let's see. What else can | think of?

Wnter flows. W' ve done a |ot of
research up here -- not alot -- the |ast
three years on ice flows and erosion from
ice. And there's beginning to be sone
results that point to ice being nore of a
probl em than increased spring flow. And
we're | ooking at a nunber of around 90, 000
CSF maxi mum rel ease during the winter nonths
out of Fort Peck Damas a way to possibly
mnimze the effect of ice flows over the
W nter.

Because what can happen when that ice
nmoves out, then you have trouble with

sandbars, punps suddenly noved a quarter
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mle away fromwhere they were before, and
the open water channel and all that sort of
t hi ng.

Ckay. The water quality section of
the analysis section of the RDEIS from
August 2001, | felt, was a little bit short
of information, specifically about netals.

I think we need to take a really hard | ook
at the inpact of netals.

Ri ght now specifically nercury and
arsenic, we're working with the State of
Montana on a TMDL, and starting that process
hopefully this sumrer for intensive
monitoring, this sumer on the M ssouri
River. And | think the Corps needs to
exam ne sonme of -- | know they have sone
really good data available on it -- help us
get a handl e on how nuch is actually com ng
fromthe Fort Peck Dam and sone options
I i ke how does hydro nodification affect
those levels, specifically.

And that has inpact to our water
supply as well, because when we tal k about
putting in a large intake system obviously

we're going to have to know what we can
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expect in terns of nercury and arsenic.

Let's see. Also there was a little
bit of discussion earlier about stop
criteria on the spring rise. W're not as
concerned about the Yellowstone River
al though the State of Montana is quite
concerned about the Yellowstone River and
flood levels there and initiating sone stop
criteria at that point. | think that's
sonet hi ng that needs to be negotiated, and
I"msure you are going to look at it as part
of the spring rise. Many tests -- That
isn't going to happen for awhile, it doesn't
| ook like, at least not here. So I still
think that's sonething that needs to be
flushed out a little further, especially
when we're | ooking at cultural and
historical sites and inventory that's soon
to be conpleted along this stretch of the
M ssouri River.

Finally -- | guess not finally -- But
what | want to talk about right nowis the
hydropower section of the manual. | had a
little trouble understanding that part

exactly. | did talk to our utilities
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director this norning, who has been
intricately involved with Western Power

Admi ni stration and getting WAPA Power to the
Sioux Tribes. At this point we are about --
90 percent of our power cones from MDU
which is only about 25 percent relying on
WAPA Power .

So actually the inpact to those 90
percent is relatively small, at |east from
what | can figure out fromthe nanua
section. The other part of the reservation,
10 percent is on the rural electric
cooperatives. One of the cooperatives, |
believe, is 100 percent relying on WAPA
Power. And those fol ks could see sone
i ssues with their power bills.

And | guess out of all of that, |'m
trying to figure out, although the manua
had no direct inpact to tribes for
hydropower, | think there are sone inpacts
there and we need to flush those out a
little better in the review process, just so
it's easier maybe to look at a graph or a
chart or sonething.

And | think we have peopl e avail able
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to help with that. They've already done a
lot of the leg work that needs to happen.

Finally, | guess, fromour office's
prospective, we are pushing pretty heavily.
And | don't want to go on the record as
being firmon this, but we are | ooking very
hard on pushing pretty heavily on it. It
seenms to fit a lot of the criteria, the
priorities of the Tribes, in terns of water
supply, recreation, and at the sane tine
makes efforts to protect the endangered
species. | don't think the Tribes are
opposed to that, but they want to nake sure
that individual tribal nmenbers and overal
tribal interest is protected. And | think
that GP1528 option is very close to neeting
t hat .

But |, you know, | wouldn't cast that
in stone until we get a letter fromthe
chai rman, which should be com ng by the end
of the nonth. And we've got sone other
fol ks | ooking at that.

It was interesting to note in the
manual that the Corps thinks that's a good

starting point. And | think -- | wish in
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light of NEPA that the Corps had sel ected
preferred alternatives. |t would have nade
nmy job easier and | would feel alittle
nore, | guess, confortable making a
recommendati on on behal f of the Tribes.

And 1'Il conclude right there, if
that's okay.

COL KURT F. UBBELCHDE: Ckay.
Thank you

All right. Wth respect to the
testinony to the Manual, Master Mnual, are
there any others who wish to nake a
st at enent ?

Part of our purpose for com ng up
today, of course, is to pursue governnment
-to-governnment talks, so |I'd like to sort of
transformthe discussion fromspecific
testinony regardi ng the Master Manual into
addressing and carrying on a dialog to
address sonme of the concerns of the Tribes
as put forth in sonme of the statenents
you' ve al ready nade as well as sone of the
docunments that have been referred to in the
mai | i ngs, etc.

But in order to do that, let ne just
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close out officially the testinony for the
Mast er Manual .

This will remain on the record for
pur poses of just having a good transcript of
what occurs here.

Since I"'mrelatively newto this
process, having been in the Omha District
for just, oh, around six nonths -- and this
is certainly an inportant process, | don't
want to get off on the wong foot or
anything -- so I'mgoing to ask if there's a
specific question that we shoul d dial og over
first to kind of -- if there's sonething of
a higher priority or sonething so | don't
cone in at the wong level fromyour
prospective, Tom is there sonething
specifically? M goal is to try and address
everything, but if there is a particular
thing that we should start with from your
prospective, let's do that.

TOM ESCAI SEGA: | think we
requested informati on fromthe Corps on
stuff said to themearlier but we haven't
had an official response to it fromthem |

understand the response is to a different
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agency in your departnent fromthe Tribes
perspective, and we haven't received
anything on that.

COL KURT F. UBBELOHDE: Ckay.
We have an organi zation that is divided, as
I think you probably know. The Northwestern
Di vi sion, which is comanded by Brigadier
Ceneral Fastabend headquartered out of
Portl and, Oregon, serves as a regional
conmmand for things going on in the Mssouri
Basi n.

Subordinate to the Division is the
District or the Omha District being one,
Kansas City, etc.

So | served as a subordinate
conmander with focus over portions of the
entire basin. And there are other
conmanders that have ot her pieces and other
responsibilities. And we attenpt to serve
our stakeholders in a virtual way.

So what you're conmenting on is that
when you sent a letter to the Corps, it nmay
be that it's coming to the District, because
we have responsibility of maybe sonething

that has to be handl ed by the Division
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because of their responsibilities and the
roles that they play. And so we're not
doing a very credible job right now serving
your needs in a virtual way.

To focus on a specific piece of --
specific request, | think we can answer sone
of the requests that you nade to us in
letters by, | think, probably having Bil
cone up and tal k about the things that we're
doing with respect to the mini and the ful
tests. Because that will discuss some of
the various actions that are ongoing, which
you have asked for plans on. And we are
wor ki ng those things in a matrix way,
working with the Division, as well as at the
district level. And hopefully by presenting
some of this information we can sort of
address those concerns.

And if we don't do it adequately
through this dialog, we'll find out where
the gaps are and we can try and get sone
sort of an idea of where we need to do a
better job of comunicating

So why don't we have Bill cone up and

talk alittle bit about sone of those
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BILL MLLER Tom what | first
want to do is address your request for
plans. And |I'mtalking fromthe March 19,
2001, list. Most of the lists are separate
I think the list that you quoted today,
there are several versions of this list. It
may have a few additional things that |
haven't addressed on this one, but this is a
list I will talk from

The first issue we would want to
address is the plan for protection of the
regional MRl intake site and rel ated
facilities in the floodplain, including a
plan for the repair and/or repl acenent of
those facilities if danaged by future
operations connected with a spring rise or
ot herw se.

The plan that we address, it
addresses the actual intake. And as |
tal ked before, to fully address this, we are
maki ng -- we are envi sioning an intake
simlar to other industrial water intakes,
but it's just in the process. Those
docurents, you know, don't exist at this

time. So we're operating at that |evel
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And operating fromthat |evel, we
have not foreseen damages from the m ni
tests. And that is what |'m addressing
mainly. Nor do we feel that there would be
danmage anticipated in the full tests or
i npl ementati on, you know, based on what we
know now.

The next itemthat we want to address
is the plan for the funding of additiona
water treatnent plans associated with the
enhanced | evel s of solids caused by the
spring rise

This kind of falls, both these
questions -- and when | address what we're
doing, at this point intinme, we're
gat hering data, getting information, as far
as having a plan, we're getting towards that
poi nt where you have to have a certain
amount of information to be in a position to
develop a plan. Related to these two
things, they kind of tie into your suspended
sedi ment, you know, proposal that we have
received and we are revi ew ng.

And at this tinme we have done, in the

| ast couple nonths, we have furthered out
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research into that and have got our analysis
to such a point that we are going to present
it to the Project Review Board for the

i npl ementation regarding the BiOp and the
process.

COL KURT F. UBBELCHDE: Again
let me interject. This is again part of the
hi erarchal structure which exist in the
Corps. What he's referring to is the
district has responsibility for a portion,
the division, the Project Review Board, as a
hi gher | evel organi zati on, which has
responsibility for a nuch broader spectrum
of issues.

And so this fits into their big
picture, and they're the ones that will have
a determination. So that's what he's
referring to, the process right now.

BILL MLLER  Thank you, sir.

And we have -- Jody Farhat is here
with provisions, and also M. Myore. And
am going to, with your perm ssion, address
these in total; but | want to stress that
the mini tests, with the novenent of the

full tests under the unbrella of the RDEIS
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for the Master Manual, | no | onger nanage
that. I'mstill doing the technica
activities, you know, the testing of the
spillway, the coordination of the Tribes
for, you know, the cultural resources. I|I'm
formng nore tasks now for the division.

But the managenent of it is with the
Division. And al so managenent and the
conments on the stock protocol, I'min the
sane function. | may provide footwork for
that, gather that for them but they are the
ones that woul d speak to those two issues

I will address themtogether.

And, Jody, any tinme you feel you want
to add something, junp right in.

Moving on to the next itemon the
list is the plan for protection, mtigation
repl acenent, and associ ated financi ng of
existing intake sites along the M ssouri
River within the Fort Peck Indian
Reservation for the Fort Peck Irrigation
Proj ect and other private intakes and newy
proposed i nt akes.

As the Tribe is aware of, because

they were part of the process, we have
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contracted with the Roosevelt County Natura
Resource Conmission for this study, for
study of the intakes along the whole reach
of the Mssouri River in Mntana. And that
study has been conpleted. W have not

recei ved our final copy.

W have received drafts of the
sunmary. And sone of our technical staff
have received the internal stuff. Becky
Latka has | ooked at it and put together her
envi ronmental assessnent, but | have not
seen or reviewed the final report.

But we have collected that data and
al so addressed the tribal intakes, as well
as all intakes in Mntana.

Also as a part of that, we are -- we
will do, as a part of the nmni tests and as
a part of the full tests, we will refine the
weat her profiles for the river. To do that,
we have to have a stabilized flow.

There was di scussi on anong the
conmuni ties about doing it this sumer, but
it would have caused us about seven-tenths
of water out of the | ake that was al ready

depleted. It was a joint State-Corps
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decision it was best to wait and do it as
part of a mni test.

And so we w |l make that
determination at the 15,000 level. And
then, once again, if we do the full test, we
woul d make it 23,000 CFS | evel and establish
new after profiles. The water profiles
we're currently using are reasonable for
estimates, but they were prior to the 1997
event, which quite possibly nmade sone
changes to the dynamics of the river, which
may not nmeke them as accurate as they were
at one tine.

So that, coupled with the data that's
avai |l able fromthe Roosevelt County survey
shoul d provi de reasonabl e i nfornation.

The next itemis analysis of the
i npact of future operations on erosion of
the north bank, including maps (A S) of the
M ssouri River Valley outlining soil types,
geol ogi ¢ anonumlies and other factors
rel evant to erosion.

At this time we have added three
additional erosion nonitoring sites with new

mechani sms that geotechni cal people
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purchased about a year and a hal f ago.

On one of our first sets of scoping
nmeetings on the mini tests and full tests we
asked for volunteers because we had to have
pernmission to put themin people's sites.
And three volunteers cane forward that had
active erosion sites, and that's where they
are | ocated now.

This is in addition to our nornma
erosion nonitoring that occurs just at the
sedi mentation nonitoring lines. At certain
periodic times they' re resurveyed, and we
al so have aerial photos flown of the river
that conpares over a series of years which
nmoni tor the erosion rates

It is still the Corps' position that
overall the mni tests, the full tests, and
the inplenmentation taken as a whole will not
affect the erosion rates over a |long period
of tine.

But because there's still sone
concern anong the Tribes and the public,
we' ve went ahead and added these additional
erosion sites.

The other thing ----
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COL KURT F. UBBELOHDE
Monitoring sites?

BILL MLLER Mbnitoring sites,
yes. Thank you, sir.

The other thing that has taken
place -- we work jointly as a part of
this -- is the NRCS with their ag research
center has perfornmed sone i ndependent soi
stability type of tests in conjunction with
the sane place that the Corps has sites and
tests and has conpiled a report that they
have provided to your CRM group. And the
Tribes have tribal interests represented in
that association.

In addition to that, as was nentioned
in earlier testinmony, the Corps under
Section 33 has sponsored an ice study that
did a very detailed | ook at the operations
of the river under while it was covered wth
ice. And that report has been brief. W
have not put out a report. Qur overall plan
was to do several years of nonitoring to
devel op a profile.

We have one year of data, and we

woul d have liked to have nore data before we
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cane to, you know, a concrete conclusion of
what it is. But the representation of the
prelimnary data was accurate

The next itemis the plan for
conpensation of |andowners for erosion. At
this time, the best mechanismthat is
avail abl e for |andowners to address erosion
is the Section 33 program

One of the nechanisns is for the
| andowners, if they are willing, they can
get a sl ough easenment where the Corps would
provi de paynent for an easenent to let the
| and that was erodi ng continue to erode.

There is possibility that certain
criteria can be nmet for the four-banks
stabilization project to be built. One was
built, | believe at the Pipal site here
in-- not far fromhere in Mntana. Another
site is being considered across fromthe --
directly across fromthe spillway at this
time.

COL KURT F. UBBELOHDE: Let me

just nmake a point of clarification.

That particul ar determ nation, again

to show you the hierarchy of the
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organi zation, resides outside of the Corps
of Engineers. |It's at the Secretary of the
Arnmy Level, and it's done on a not

econom cally justifiable basis.

So where we woul d be restrained to
pursuing actions that are economcally
supportabl e, that sort of decision would be
one that would be handl ed well above our
rank and pay structure and is not -- It's
for conpletely different sorts of reasons
so there's different notivation for a
structural report.

DEB MADI SON:  Construction in
the river intakes. So you think that
sonehow t hat base stabilization with prior
tests for that area is kind of where this is
going to head to, or not?

BILL MLLER It's a separate
program It's a whole separate thing. |
had managed that programone tine. | think
it's got a very set criteria. And up til
now several people applied, and there's only
been three structures built under that
programat this time. So it has to be a

very uni que set of conditions for this to
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occur.

COL KURT F. UBBELOHDE: Do you
have anything to add on that, Alan? Do you
have any prospective on that at all?

ALAN STEI NLEY: No

BILL MLLER I'mnot currently
managi ng that project, but it is nmy belief
that the consideration for the site as it
falls fromthe spillway was based on a
provision that allows you to relocate your
wat er intake. In other words, we woul d
relocate water intakes. |If there's two
wat er intakes that are cl ose together, one
stable, one not, and if a willing neighbor
has a site he's willing to give easenent, we
would try to relocate the site so both punps
were at the stable site

In that process if it's cheaper for

us to actually do a structure and we can get
the permits than to relocate it, then we
woul d possibly build sone limted rock
structure. But once again, those are
very -- the situation has to exist for those
to be supported. It usually does not occur,

and then we still have to get pernits
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DEB MADI SON: | guess the
reason, when that first started that whole
CRM t hing, the issue was actually not just
i ntakes. And now | think they can see even
those type of structures aren't going to
hel p the situation, so they're starting to
concentrate nore on just what you need to
do.

So | guess |'mjust -- They're
starting to point their efforts. | don't
think that's what they're asking: How can
we stabilize at | east the punping sites
because they have such a direct inpact?

BILL MLLER | think you hit
on it. Hopefully when we get the
information fromthe study that Roosevelt
County has done -- W received it, but I
don't believe we've had a chance to anal yze
it. And we need to couple that actually
with the new water profiles. The data we've
had we need to be able to match up where the
water is going to be at based on the best
estimate they can with the data that's
avail able to them

And | think the mni tests will tell

51



o g0 A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

us alot. The mni test is basically no
nmore than 15,000. |It's at the upper |evel,
but it is a type of flowthat would be in
the normal operation range. And | do not
believe that it is as big a concern to the
Tribes or the |andowners. And once we run
that mini tests, then | think a |lot of these
other questions will fall into place.

Do you want ne to continue on, sir?

COL KURT F. UBBELOHDE: Sure
BILL MLLER Plan for safety
during the testing and future operations,
i ncl uding assessnment of the spill to perform
properly.

W have -- As a part of our
operations, one of our tasks was to devel op
a safety plan as a part of our overall
testing plan. And a draft of that has been
put together.

G ven that, we are probably at a
25 -- 15 percent chance of the test being
impl emented this year. W're still noving
forward in the event that the water
conditions will change that we could run a

mni test.
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A draft is existing, but it is not
bei ng pushed at this tinme, given the
probabilities. |[If things start to change
we can finalize that document in a short
period of time. It addresses the type of
i ssues that you're concerned with.

Regarding the spillway as a part of
previ ous contracts, we've already
conpleted -- with an engi neering consultant,
we have devel oped an overall plan for
nmonitoring the spillway to use in the mni
test and the full test flows regarding the
erosion around the structure. And slab
uplift and instrunentation has al ready been
installed. Later this year, we will execute
anot her contract with the same consultant to
do sone prelimnary work. And so they're in
line to actually do the testing during the
full testing analysis

The next itemis the plan for
protection of human remains, cultural
hi storical, and archaeol ogi cal resources.

As you're well aware, the Tribe
has -- we award the contract to the Tribe to

do the cultural resource work on both sides
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of the river fromFort Peck to the
government boundary. And as it was
previously briefed in the earlier
testinony ----

(Brief interruption.)

BILL MLLER I'IIl start over
Qbviously the Tribe has a contract for the
cultural resource inventory, and they also
have the contract for sone prelimnary work
we did on cottonwood surveys inventory. The
contract is noving along. As Tomearlier
briefed, the Tribes and the Corps have sone
| andowners that are reluctant to give
pernmission for the inner-land survey.

Di scounting those areas, when the
survey is conpleted, | anticipate sonetine
in the May-June timefranme, we will have hard
data on the location of the cultural sites.

What we are anticipating is having
sone sort of nonitoring program say, if
there are significant sites, you know,
during the full tests. And once again those
fromthe Division that are here, speak up if
you don't agree, to insure that, you know,

if there are significant sites that are
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close, that we do not have inpact to those
sites.

It must be noted, at the current tine
we don't expect erosion rates being
different than they are now At this tine
we are not -- we don't know of any known
occurrences. There's no known i mmedi ate
problemsites. And erosion, if it stays at
the current rate, doesn't seemto be causing
a problem So we wouldn't anticipate any
difference during the mni tests or full
tests.

If we woul d get water, we would
probably propose to nove forward with the
m ni test based on our current existing
know edge and nonitoring plan.

The next itemis the plan for
basel i ne neasurenents and future nonitoring
of resources including water quality, total
sedi ments, aquatic habitat, riparian habitat
and ot her resources.

Yes, Tom

TOM ESCAI SEGA: Can you back up
to that |ast one?

Bl LL MLLER  Yes.

55



o g0 A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

TOM ESCAI SEGA: On the
cottonwood study, now we conpleted that?

BILL MLLER  Correct.

TOM ESCAlI SEGA: Can we expect
sone comments back fromthe Corps on that or
do we have to wait until the whol e project
is conpleted, until |ike May or June?

BILL MLLER I'Il check on
that. A lot of times we wait until the
whol e project -- in fact, if you haven't
heard a coment, it's probably a good thing
W' re probably happy with the work. But
I'I'l check on that.

TOM ESCAlI SEGA:  Ckay.

BILL MLLER W are stil
debating that within the Corps technica
famly.

DEB MADI SON: W can expect
sone sort of response?

BILL MLLER After we
presented -- Portions of that debate woul d
be presented to the review group that |
menti oned earlier, and they would, they're
responses to the different analysis that we

perfornmed woul d | end towards whatever the
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response is.

DEB MADI SON:  Ckay.

BILL MLLER Ready to nove on?

DEB MADI SON:  Yes.

BILL MLLER Once again, the
Tri bes have been a part of all this, so this
isn't newthing ['mtelling you. W have
a very aggressive, | think, detailed
nmonitoring plan for the biological responses
that we conpleted | ast year, and we would do
this year. It would be done -- Al the base
years until we do the mni tests, during the
mni tests, during the full test, during
i npl ementation then a year after is our base
pl an.

And we're collecting the type of
informati on on water quality, on
tenperature, a limted amobunt of humdity.
We are collecting a multitude of information
on the novenment and the habit of the fish
and the pallid. And that is a part of our
monitoring plan. W also have conpl eted the
cottonwood st udy.

Now, it goes back to the information

that we have at hand that erosion will not
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increase at a rate other than normal as far
as the effect of the mini test and the ful
test, that there is -- other than the work
that you have done, we consider that kind of
our nmonitoring plan. There is no other

addi tional nmonitoring that we see that would
occur actually during the tests, as far as
what woul d happen to this data. And when
you talk in terns of baseline, data
collected over a year is not a baseline.
That's probably the next phase.

| would Iike to get together with
Deb, talk to you after the neeting. |
bel i eve the Tribes have a previous |ong
history of water tenperature, water quality
data, and we'd like to talk with you, if we
could, to try to make sone sort of
connection match up to our data and use that
to extend the baseline.

And so we go to the Tribes which
probably have sone of the best data and sone
ot her agencies and see if we can use that
data to devel op the baseline

And once again, the sedinent portion

of this, your nonitoring plan would be tied
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to, you know, the comment that we receive
from our senior review group

The last itemthat | have on this
list is the analysis and presentation of
benefits of spring rise to Fort Peck
Assi ni boi ne and Si oux Tribes.

But the nain benefit, | think the
Tri bes have had a | ong history of being

concerned for the environnment. And

believe that this whole process will inprove

the river habitat and especially the habitat

and the chances of survival of the pallid

st ur geon.

In addition to that, this process has

made it possible for us to do a conplete

cultural resource survey of the river, which

I think was another -- There's a |ot of
interest groups that that is a benefit to
but | think the Tribes have a prinary
interest in that particular action
occurring, and the information being
avai |l abl e has benefited the Tri bes.

Even though our initial start is

limted, the cottonwood survey work is of

benefit to the Tribes. And even though it's
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a secondhand benefit because it was for the
benefit of the Corps to take the contract,
there has been sone contractual work that
has provided incone into the triba
conmunity based on this process

And the | ast abstract benefit is that
both the mini and the full tests will
provi de a bank of data. |In other words
adapti ve nanagenent is based on having data
seen, what happens there.

If you, in a part of the process
have some confidence in the data and you had
data, then you can anticipate in the
adapti ve nanagenent process

Those are all the coments | have
Were there any others you wanted to address,
Tom on this list?

TOM ESCAlI SEGA:  One of the
things that we're thinking is, what we need
is aresponse in witing on this so we
under stand where we are. And we under stand
you're not totally conplete with all the
things that you're doing, but if you could
respond to the things that you can respond

to and give us a status report on your
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projection when that will be finished, |
think that would go a | ong ways in answering
the questions that the Tribes will have
posed in their correspondence

And that would be very hel pful to the
Tribes in being able to eval uate what your
plans are. Wthout that we really don't
have much to work with. We've got the
correspondence out there asking for those
pl ans.

Wth regard to the baseline data
collection, again, the oral statenment given
that there has been significant progress on
sone of the things in the report, aeria
topography of the river to establish where
the banks are, your cross sections of every
mle that you maintain and update, that
gi ves a good handl e of where the river is at
any particular point in tine and where the
bed is, X Y, and Z coordinates, we're
tal king about the lateral position of the
river and the vertical position of the bed
that gives a |lot of good information.

So far we haven't seen that. We'd

like to see it so that we can understand
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what the baseline |ooks |ike and then can
work fromthere. W've got a |lot of
informati on of baseline fromUSGS. W just
need to figure out how we're going to

suppl ement that during the testing so we can
fill out the points where USGS is collected
dat a.

So | think all I'mtrying to say is,
it would be very hel pful to get all the
things that Bill has said very well in a
witten response so that we can evaluate it.
And | don't think the Tribal Council or Deb
are asking for things that we can't have yet
because they're not finished. W just need
to know what you can say about the things
you have and what you can say about the

things that are in process.

BILL MLLER | can do that,
sir

COL KURT F. UBBELCHDE: | think
that's a very prudent thing to do. It also
allows us to gauge, | think, anticipate a

conpletion time. And we can kind of gauge
when things need to be conpleted, etc.

| don't know if we've got the record
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It would be sort of a conprehensive docunent
then addressing each of the points. Because
I know M. Elliott had asked about the
cottonwood study and expecting a response on
that. And that seens appropriate. W've
got the docunent. We should be doing the
review, the response back what it neans,
etc., fromour prospective, toroll all
those together in one conprehensive thing
for the Tribal Council to |ook at.

Then you woul d be able to determ ne
whet her you're satisfied, etc. That would
be appropriate.

Ckay. Any other directions for us,
comment s?

JOE ELLIOIT: | think from
nmy standpoint, 1'd like to see an
organi zational chart of you guys. You know,
you' re tal king about hierarchy. That would
help us to send letters.

RI CK MOORE: Did you have any
concerning the regulatory process? Did you
want to discuss them here?

TOM ESCAlI SEGA:  Yes. Wen we

start construction of our intake, which wll
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take place probably this fall, we need to
know who to go to and get permts and stuff
l'i ke that.

COL KURT F. UBBELOHDE: Ckay.

RICK MOORE: He wants to go
there to get a permit, Alan. Cone right up
in front.

CCOL KURT F. UBBELOHDE:

I ntroduce yoursel f, Al an.

ALAN STEINLEY: Hi, 1I'mAlan
Steinley. | work out of Helena. W talked
on the phone the other day. And | run the
regul atory program here in Montana, and |
didn't quite get your question.

TOM ESCAI SEGA: | guess we need
to know about the permts, who we need to
know, who to work through. I1'mnot too
sure.

ALAN STEI NLEY: Okay. We've
had sone contact on that project back in
March with the Bureau of Reclamation and
DEQ Are you working with themto put this
project together? They infornmed us that
they were taking care of environnental

docunentation at the state and federal
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| evel .

TOM ESCAI SEGA: Ckay. W have
the Fort Peck.

ALAN STEI NLEY: Ckay. So
they're only handling the Dry Prairie part.
| didn't catch on there. But what | think
woul d probably be the prudent thing to do
woul d be to get together on a pre-
application basis probably as soon as
possi ble and | ay out the project and
then we can discuss different permtting
ram fications and what we could do for the
process.

It would probably be an invol ved
pernmit. There will be a lot of issues that
have to be dealt with and sone of those have
been di scussed today, railroad, cultura
resources, and | assune -- WII the Tribes
be handling a ot of those types of issues
in review?

TOM ESCAI SEGA:  Yes.

ALAN STEI NLEY: Ckay. That
will help.

Probably one of the issues that we'll

have to |l ook at is how much of this project
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are we going to try to run off of a permt.
And I'mnot quite sure where you're at in
the planning or construction.

One of the things we'll have to
determine is: Can we permt the intake
separately or are we going to have to | ook
at the permt of the delivery system
t oget her.

And | think that's sonething that we
need to do, like | say, pre-application
consultation to find out where you're at on
this project, where you're at on design.
Then we'll probably be able to get you a
better answer as to what type of permtting
requi rements you'll be | ooking at, and nore
importantly probably how long it's going to
take before we can provide a pernit to you

COL KURT F. UBBELCHDE: To help
hi m under st and, what woul d be sone of the
restrictions or limtations on that
particular matter and tine on this issue,
just to kind of characterize it for then?

ALAN STEI NLEY: Wl |
determ ning the scope of the project, like

said, how much the project we're going to
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try to bite off. | think | heard you say
you want to start construction in the fall?

TOM ESCAI SEGA: Right. The
i nt ake.

ALAN STEI NLEY: Ckay. We'll
have to deci de how nmuch of the project is
avail able to evaluate, basically, and how
much of it -- So we'll have to determne the
scope of the project.

And then there will be the typica
i ssues, the endangered species, cultura
resources. Those are normally the ones that
add length to the process. |If we have to go
into consultation with Fish & Wldlife,
they're kind of a wild card process, as I'm
sure you're aware. And it could -- It's out
of our control basically howlong it takes
somet i mes.

So as we deal with those types of
i ssues, | would recomend getting started as
soon as we can. Because, like | say, we
don't really have control on how | ong sone
of that takes.

TOM ESCAlI SEGA:  The only thing

we'd be interest in pernmitting is the
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i nt ake.

ALAN STEI NLEY: Ckay. And
that's a decision we'll have to make. Wen
we were talking with the Bureau and DEQ
on -- This is quite a network, the pipeline
that goes along with this thing, crossing
many waters of the United States. And we
woul dn't have the pipelines wthout the
i nt ake.

Normally we like to | ook at the
entire scope of the project at one tine and
eval uate the inpact and put out our
information to the public for comment, as
much of the project as we can. But |
under stand sone of that information isn't
going to be avail abl e.

TOM ESCAlI SEGA: W' ve got
everything available. W know the streans
we're crossing, where we're crossing. All
of the details are going to change, but the
general nature, the general scope of the
project is not going to change.

ALAN STEINLEY: | think we can
work with that. Because when the tine

cones, if we need to anmend the permt to
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recogni ze the change in the crossing
| ocations, that's not a problem

JOE ELLI OTT: Vel l, yeah.
W' ve addressed that in considerable detail
What we' ve done there, there was individua
pernmits in South Dakota for permits nore
nation-wide. As this has been going al ong
we' ve done a detailed site specific
assessnment of wetlands before each segnent
is built. Because when we did our surveys,
we weren't sure where the pipes were going
to be, so we did a specific site survey
before applying for each segnent as it was
built.

ALAN STEI NLEY: Okay. And
they' re handling sone of those?

JCE ELLIOTT: Right. Right.
But the main ones you can handl e the
separate individual permts

ALAN STEI NLEY: Separate
i ndividual permts?

JOE ELLIOTT: Yes.

ALAN STEI NLEY:  Ckay.

JCE ELLIOTT: Yes. W' ve done,

you know, quite a bit of field work, but
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it's difficult. Fromone side of the road
to the other, it can be very different when
you're | ooking at wetlands, particularly on
the uphill side of the wetl ands.

So we can address it adequately for
conpl yi ng, but probably not adequately for,
you know, to determ ne, dependi ng on what
your needs are. Sonetinmes that's adequate
for nation-wi de permts.

ALAN STEI NLEY:  Yes.

JOE ELLIOIT: But we have a | ot
of information which we can provide you,
whi ch we probably should do that. | was
assum ng that the Bureau of Reclamation was
keeping you in the loop on this, but that
apparently isn't the situation.

ALAN STEI NLEY: | haven't spoke
to them since March. And our Billings
office wants to be the project manager for
the 404 program

JOE ELLIOIT: Should | sent
information to you or to hinf

ALAN STEINLEY: Send it -- |
think for this project, send it to me. Then

I"I'l route it to Larry.
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JOE ELLIOTT: kay. |I'Il start
sendi ng you stuff then

ALAN STEI NLEY: And | tal ked
with the District alittle bit, ny
counterparts down in Qmha. And | think
once we get into sone of the smaller |ines
and sone of the case-by-case exact
| ocations, we probably have the option of
going either way, either individual permts
or nation-w de permts.

But we have flexibility on this. But

I woul d encourage you, we shoul d probably
get the process rolling as soon as we can.
Because an individual permit can take awhile
anyway. And then because there are sone
wild cards that we don't have any contro
over, | think we should just get -- If we
want to neet your construction schedule, we
shoul d probably get rolling.

TOM ESCAI SEGA:  The first train
crossing will be 2004. That will be a
crossing in Poplar.

ALAN STEI NLEY: Ckay. | would
definitely start consultation on that.

Maybe the best thing to do would be to conme
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back up here, have Larry cone up and talk it
over on a pre-application basis. And then
maybe even get -- see what their needs or
requi renents are going to be, Fish &
Widlife.

JCE ELLIOTIT: Right. W' ve had
Rob getting theminvolved, but they need to
be requested officially for their
parti ci pation.

ALAN STEI NLEY: Ckay.
Request ed by whon?

JOE ELLI OIT: The Bureau of
Recl amation. O in our case, you can do it.
You' re anot her governnent agency, but |I'm
not a designated representative.

ALAN STEI NLEY: Ckay.

JOE ELLIOTT: So it's got
to be fromeither you or the Bureau of
Recl amati on.

ALAN STEI NLEY: Ckay. So you
can negotiate or consult directly with them

JCE ELLIOTT: Well, we would
consult -- W have to be designated as the
representative, and we're not at this point.

ALAN STEI NLEY:  Ckay.
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JOE ELLIOIT: If the Bureau of
Recl amati on nmi ntains that thenselves, but
they haven't nmde contact to any great
extent with the Fish & Wldlife Service.

ALAN STEI NLEY: Okay. Maybe
you folks can help ne. Wat's the
connection of the Bureau to your project?

JOE ELLIOTT: They're the
federal |ead agency witing the docunents.

ALAN STEI NLEY: So they are
involved in the Fort Peck work, as well?

JOE ELLIOTT: Yes.

ALAN STEI NLEY: Okay. Well, in
that case, I'msorry, | thought you were
saying earlier that they were not involved
in the Fort Peck project. And if they are,
then ----

JCE ELLIOTT: No. They're
involved in the Fort Peck project.

ALAN STEI NLEY: Al right.

JOE ELLIOTT: They're the |ead
federal agency at this point.

ALAN STEI NLEY: Good. Then
they'll be responsible.

JCE ELLIOTIT: | was actually
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| ooki ng for sonmebody el se that m ght be able
to use a little governnent |everage to get
the Fish & Wldlife Service involved.

ALAN STEINLEY: Yes. And |I'd
be glad to talk to the folks in Hel ena about
who they woul d designate or if they' re going
to need hel p.

JCE ELLI OTT: They' ve
designated a guy in Billings, but he's so
overwhel ned that he can't really handle it.
And the guys in Bisnarck have vol unt eered
very willingly to participate.

ALAN STEI NLEY: Ckay.

JOE ELLIOIT: And we' ve been
really pushing for this to get them
invol ved. We've had a | ot of trouble
getting it noving.

ALAN STEI NLEY: Okay. Would
you like me to inquire where they're at?

JOE ELLIOTT: Absolutely.

ALAN STEI NLEY: kay. |Is there
anything else? |I'mnot sure | answered all
your questions.

COL KURT F. UBBELOHDE: Thanks,

Al an.
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Are there any other issues that we

want to discuss further.

TOM ESCAlI SEGA: No, | guess
that's it.

COL KURT F. UBBELOHDE: Just as
a way of a recap, then, the Corps, we wll
pul | together as quickly as we can, a
response whi ch addresses the various issues.
And one of the things ----

DEB MADI SON: | have one
request .

COL KURT F. UBBELCHDE: Ckay.

DEB MADI SON: Can we get
di agrans through the winter nonths? W've
got it fromApril through June, but there
isn't one in the RDEIS for July through
Mar ch.

COL KURT F. UBBELOHDE: Fl ow
Di agram 1528 for the wi nter nonths.

DEB MADI SON:  Yes. The rel ease
is fromthe dam from Fort Peck.

COL KURT F. UBBELCHDE: The
rel ease. In the 1528 nodel .

DEB MADI SON:  July through

March.  You have April, My and June.



o g0 A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

76

COL KURT F. UBBELOHDE: Ckay.

RI CK MOORE: But those rel eases
are only for, what, a three-week period,
Jody, the 1528 releases, 15 in the spring --
15, 000?

JODY FARHAT: What are they,
mont hly rel eases?

COL KURT F. UBBELOHDE: From
Fort Peck.

JODY FARHAT: Rel eases from
Fort Peck Dam the ones that aren't in there
now?

DEB MADI SON:  Yes.

COL KURT F. UBBELCHDE: Ckay.
Thank you very nuch for the opportunity.

(Wher eupon, the proceedi ngs

were concluded at 1:45 p.m)
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STATE OF MONTANA )
) ss.
COUNTY OF DAWBON )

I, RONALD J. LAPIERRE, a Notary
Public of the State of Mntana, and official
Court Reporter of the Seventh Judici al
District of the State of Mntana, hereby
certify that | reported in nmachi ne shorthand
the above-entitled hearing and that the
transcript herein set forth was done under
nmy supervision and control and is a true and
correct transcript of my original shorthand
notes to the best of ny ability.

| further certify that | amnot a
relative or enployee or counsel or attorney
for any of the parties in the foregoing
proceeding, or in any way interested in the
outcone of the cause.

I N WTNESS WHEREOF, | have hereunto
set nmy hand and affixed ny notarial seal
this __ day of February 2002.

RONALD J. LAPI ERRE

O ficial Court Reporter
Dawson County Courthouse
P. O Box 1249

d endi ve, Montana 59330
Phone (406) 365-2666
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Tritm Commens

Cheyenne River Sioux Tribe

COE Masmr Mana

HISTORIC PROPERTIES

The C.R.8.T. Preservation Office has reviewed the United States Army Corp of
Engineers Missouri River Master Water Control Manual and prepared the following
commentary on behalf of the Cheyenne River Sioux Tribe. Historic properties under
National Historic Preservation Act include historic and prehistoric archaeological sites,
historic architectural and engineering features and structures and resources of
significance to Native Americans and other social or cultural groups. The Master Manual
has a property value index for historic sites that reflects an increase or a decrease in value
conceraing impacis to sites based on water levels. The higher the value the less effect on
a historic site. The value index is created upon the number of “known” sites that exist
along the lakeshores and then mathematicaily computing the percentage of site
degradation occurring as 2 result of a water level impact.

The National Historic Preservation Act identifies properties that are included
under the tem historic properties however NHPA dees not include in its definition
section any language pertaining to Traditional Cultural Properties (TCP). Traditional
Cultural Properties are discussed in NPS Bulletin 38 and this document the Master
Manual does not reference, NHPA does make reference to “Traditional religious and
cultural properties” in section 101(6)(A) but it does not identify specifics and makes
absolutely no mention of these in the definitions section 301 (16 U.S.C. 47w).

The tribal position is that the Corp bas failed to adequately identify all of the
property types that are located along the lakeshores and that it has based its property
value index on outdated and inaccurate information. The database used to develop the
value index is dated for 1993 while the technical report is dated 1994, Furthermore the
tribe believes that the projected impact zone used by the Corp to assess and/or calculate
impacts to sites is inadequate because it docs not extend far enough off of the 1620
clevation line. Erosion along the lakeshore causes sloughing and this sloughing reaches
back onto the land quite a distance from the lakeshore and sites that are located above the
1620 line and sites located out of the impact zone do receive impacts and suffer
degradation as a result of sloughing. Another concern the tribe has concerns the east bank

of the lakeshore. Corp take lands on the east bank do not extend as far back from the
shoreline as they do on the west bank lands. The take lands on the east bank and the Corp
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obligation to mitigate and praserve known sites only extends to the take land boundary
linc. Sites Jocated above this fine are receiving impacts due to lake operations but are they
included in the known sites listing?

The Corp data used to establish its value index is simply to old and outdated to be
used as the basis for the index. A case in point is in 2001 surveys were done on 20+
recreation areas scheduled to transfer to the State of South Dakota, Known sites located
at these recreation areas were surveyed to check their condition and determine if or how
they bad been impacted since their original discovery. In this particular project several of
the sites listed in the database and revisited by Corp archaeological personnet to
investigate them were gone. They had been croded and washed out into the lake. The
tribe asserts that follow up surveys on the “known” sites has not been done on a regular
basis to gage whether or not cxisting sites lying along the lakeshore are 100%, 75%, 50%,
25% intact or have already been destroyed. This is extrernely important to know because
this information directly affects the existing database. The tribal assumption is the value
index is based upon the number of known sites and that these sites are at 100% integrity.
If however this is not true then the database information is already flawed and inaccurate
and the value of the sites is off.

. CONCLUSION

The tribe wants new surveys done on the lakeshores to locate and identify
prevmusly unknown sites referenced in NHPA but also TCP sites, which the Corp has
little information on. Follow Up surveys on known sites must be done to messure their
current integrity against their original integrity when first recorded. To truly calculate the
impact effect on sites based upon water levels TCP property types must also be included
into the COE value index and all of the above concerns must be done. Remember that the
altemnatives presented in the Master Manual address impacts only to known historic
properties and the tribal position is that no efforts have been made to factor in impacts to
TCP sites or impacts to sites outside the projected impact zone. Based on the commentary
the tribe at this time cannot endorge any of the alternatives currently 11stcd it the Master
Manual. If as we suspect that the database is inaccurate then the value mdsx reflecting
impacts to known sites is also i Inaccurate and does not portray a true measurement.
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